PROFESSIONAL
CERTIFICATION
COALITION

February 26, 2024

Rep. Ryan Wilcox

350 State Capitol

Salt Lake City, UT 84114
ryanwilcox(@le.utah.gov

Re: HB 508
Dear Rep. Wilcox:

The Professional Certification Coalition (PCC)! writes regarding HB 508. In its current form,
HB 508 would incentivize individuals to challenge occupational licensing regulations, inviting
administrative burden and expensive litigation. HB 508 could have an adverse effect on the
health, safety, and welfare of Utah citizens who trust the state to protect the public from low-
quality or harmful services and could also compel the state to expend taxpayer dollars
unnecessarily. For these reasons, unless the bill is amended to remove Sections 13-1b-302(3)
and 13-1b-401, the PCC must oppose HB 508.

The PCC supports a careful review of licensure laws to ensure that unnecessary obstacles to
practicing a profession are removed. However, HB 508 invites a burdensome petition process
and costly litigation against government agencies by directly creating a private right of action for
individuals to seek injunctions against licensure regulations that currently protect the public from
unqualified practitioners. The PCC opposes these provisions of the bill, for several reasons.
First, the bill permits a petitioner to bring an action in court based only on disagreement with
action taken by the Office of Professional Licensure in response to a petition. The bill does not
require that a petitioner have any basis for their disagreement.

Second, the Office of Professional Licensure faces a significant disadvantage in establishing that
the challenged regulation is necessary to address a “present, recognizable, and significant harm
to the health, safety, or financial welfare of the public,” and is the least burdensome regulation
available. Because current regulations already protect the public from “present” harm at the
hands of unqualified professionals, these regulations will be unable to meet this evidentiary
standard. Accordingly, the standard would need to be changed to justify regulations based on a
“threat of recognizable and significant harm” in order to avoid setting an impossible evidentiary

' The PCCis a nonprofit, nonpartisan association formed to address legislation that affects professional certification
programs, those who hold private certification credentials, and the many constituencies that rely on professional
certification. The PCC’s organizational members include non-governmental professional certification
organizations, professional societies, and service providers. The PCC’s members reflect a wide spectrum of
professions, including health care, engineering, financial services, and information technology, among many
others. Our founding organizations — the American Society of Association Executives (the leading organization
for association management) and the Institute for Credentialing Excellence (the leading developer of accreditation
standards for professional certification programs) — govern the PCC.
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standard for licensing authorities. Unless the bill is amended in this way, the public will lose the
protections that the Utah legislature has adopted in its licensure laws.

Moreover, inviting costly litigation that the state would have to defend would waste limited state
resources and taxpayer dollars. The threat and likelihood of litigation, and the cost burden of the
resulting legal expenses, would create significant budgetary pressures on the state to eliminate
occupational licensure wherever feasible, even when doing so would not be in the best interest of
Utah citizens. The PCC respectfully suggests that the legislature and state agencies should
instead take a leadership role in carefully considering whether any licensure requirements for
specific occupations may be unduly restrictive, rather than enacting legislation that applies
broadly to all occupations, spurring litigation battles for judges to resolve. Specifically, the PCC
proposes the amendments attached in Appendix A, which include amendments that recognize
the legitimacy of licensing requirements that are uniform and have been widely adopted
nationwide, as for physicians, CPAs, professional engineers, and similar professions. The PCC’s
proposed amendments also include a provision that protects against this legislation being used as
a tool to attack regulations that recognize private certification qualifications.

The PCC stands ready to work with lawmakers who seek to craft legislation that strikes a
reasonable balance between the benefits of occupational licensing and the desire for free markets
in employment. Unfortunately, in its current form, this legislation goes too far in enabling
removal of protections for the public.

Thank you for your consideration of these issues. Please feel free to reach out to us using the
contact information identified below.

Sincerely,

ff;%“"“ -

Craig Saperstein

Partner, Pillsbury Winthrop Shaw Pittman LLP
Legal Counsel to the PCC

Email: craig.saperstein@pillsburylaw.com
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Appendix A
Remove Sections 13-1b-302(3) and 13-1b-401.

Revise the evidentiary standard in current law by amending proposed Section 13-1b-
302(1)(a) to read: “whether the regulation of the occupation is necessary to address a
threat of or present, recognizable, and significant harm to the health, safety, or financial
welfare of the public;”

Add a safe harbor provision: “Regulatory requirements for an occupation shall be
presumed to be necessary where the regulatory requirements are based on uniform
national laws, practices, and/or examinations that have been adopted by at least
two-thirds of states and territories in the United States.”

Add another safe harbor provision: “Nothing in this chapter shall require the Office to
alter any requirement in a licensure statute or regulation for an individual to hold
current private certification as a condition of licensure or renewal of licensure.”



PROFESSIONAL

CERTIFICATION
COALITION

AABC Commissioning Group

ABRET Neurodiagnostic
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